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STATE OF ALABAMA

COUNTY OF BALDWIN

FIFTH SUPPLEMENTAL
DECLARATION OF RIGHTS, COVENANTS, RESTRICTIONS, AFFIRMATIVE
OBLIGATIONS AND CONDITIONS APPLICABLE TO
TIMBERCREEK, PHASE SIX, A SUBDIVISION

This Fifth Supplemental Declaration Of Rights, Covenants, Restrictions, Affirmative
Obligations And Conditions Applicable To TimberCreek, Phase Six, A Subdivision (the
"Declaration”) to be effective this 525 day of May, 1997 by TIMBERCREEK LAND CO.,

INC., an Alabama corporation (the "Developer"), applicable to TimberCreek, Phase Six, A
Subdivision.

WHEREAS, the Developer owns that certain land located in Baldwin County, Alabama
as shown on the Subdivision Plat of TimberCreek, Phase Six, recorded at Slide 1729-B in the

records of the Office of the Judge of Probate of Baldwin County, Alabama (the "Phase Six
Property"); and

WHEREAS.ﬂ:eDeveloperalsoownsthatceminhndlocatedinBaldwinCmm,
Alabama as shown on the Subdivision Plat of TimberCreck recorded at Slide 1371-B through
1373-B in the records of the Office of the Judge of Probate of Baldwin County, Alabama (the
"Phase One Property"), which adjoins the Phase Six Property; and

WHEREAS, the Developer also owps that certain land located in Baldwin County,
Alabama as shown on the Subdivision Plat of TimberCreek, Phase Two, Part "A" recorded at
Slide 1521-B in the records of the Office of the Judge of Probate of Baldwin County, Alabama
(the "Phase Two Property™), which adjoins the Phase Six Property; and

WHEREAS, the Developer also owns that certain land located in Baldwin County,
Alabama as shown on the Subdivision Plat of TimberCreek, Phase Three recorded at Slide 1588-

A in the records of the Office of the Judge of Probate of Baldwin County, Alabama (the "Phase
Three Property”), which adjoins the Phase Six Property; and

WHEREAS, the Developer also owns that certain land located in Baldwin County,
Alabama as shown on the Subdivision Plat of TimberCreek, Phase Four recorded at Slide 1627-

B in the records of the Office of the Judge of Probate of Baldwin County, Alabama (the "Phase
Four Property"), which adjoins the Phase Six Property; and

WHEREAS, the Developer also owns that certain land located in Baldwin County,
Alabama as shown on the Subdivision Plat of TimberCreek, Phase Five recorded at Slide 1729-A

in the records of the Office of the Judge of Probate of Baldwin County, Alabama (the "Phase
Five Property"), which adjoins the Phase Six Property; and
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WHEREAS, the Developer on the 22nd day of January, 1993 made that certain
Declaration Of Rights, Covenants, Restrictions, Affirmative Obligations And Conditions
Applicable To TimberCreek, A Subdivision, said Declaration being recorded at Real Property
Book 495, Pages 954, et seq., Baldwin County, Alabama, Probate Court Records (the "Original
Declaration"); and

WHEREAS, on February 8, 1993, the Developer made that certain Amended and
Restated Declaration of Rights, Covenants, Restrictions, Affirmative Obligations and Conditions
Applicable to TimberCreek, A Subdivision, which was initially applicable to the Phase One
Property, said instrument being recorded at Miscellaneous Book 73, Pages 655, et seq., Baldwin
County, Alabama Probate Records (the "Restated Declaration"); and

WHEREAS, the Restated Declaration provided in Article IT that the Developer may bring
additional property within the Restated Declaration and may subject such additional property to
the terms and conditions of the Restated Declaration, as well as any additional covenants and
restrictions as may be necessary to reflect the different character of the additional property; and

WHEREAS, on October 28, 1994, the Developer made that certain First Supplemental
Declaration Of Rights, Covenants, Restrictions, Affirmative Obligations And Conditions
Applicable To TimberCreek, Phase Two, Part "A", A Subdivision, Known As TimberCreek
Cottages, said instrument being recorded at Miscellancous Book 80, Pages 445, et seq., Baldwin
County, Alabama Probate Records, which was applicable to the Phase Two, Part "A" Property
only; and

WHEREAS, on August 29, 1995, the Developer made that certain Second Supplemental
Declaration Of Rights, Covenants, Restrictions, Affirmative Obligations And Conditions
Applicable To TimberCreek, Phase Three, A Subdivisi , 8aid instrument being recorded at
Miscellaneous Book 84, Pages 684, et seq., Baldwin County, Alabama Probate Records, which
was applicable to the Phase Three Property only; and

WHEREAS, on February 23, 1996, the Developer made that certain Third Supplemental
Declaration Of Rights, Covepants, Restrictions, Affirmative Obligations And Conditions
ApplicableToTimbetCreek.PhaseFour,ASubdivision, said instrument being recorded at
Miscellaneous Book 86, Pages 1863, et seq., Baldwin County, Alabama Probate Records, which
was applicable to the Phase Four Property only; and

WHEREAS, on May 3 7 1997, the Developer made that certain Fourth Supplemental
Declaration Of Rights, Covenants, Restrictions, Affirmative Obligations And Conditions
ApplicathoTimberka,PhaxFiw,ASubdiﬁsiomsaidmsmmcmbeingmotdedu
Miscellancous Book 43 , Pages §£2, et seq., Baldwin County, Alabama Probate Records,
which was applicable to the Phase Five Property only; and

WHEREAS, the Developer desires to provide for the preservation of the value of the
PhaseSixProputyandﬁcmiﬂemmeofmeCommumperﬁesinﬂnthSimepeny,
mpmﬁdemumeOMofmelmmtthhaseSixPropertyshaubeMembemofThc
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Property Owners Association Of TimberCreek, Inc. and to extend the operation and effect of
the Original and Restated Declaration to the Phase Six Property; and, to this end, the Developer
has consented to subject the Phase Six Property to the covenants, restrictions, casements and
affirmative obligations, charges and liens hereinafter set forth in this Fifth Supplemental
Declaration (which do not affect the Phase One Property, the Phase Two, Part "A” Property,
the Phase Three Property, the Phase Four Property, or the Phase Five Property except as
provided by the Original Declaration and Restated Declaration), and, further, to subject the
Phase Six Property to the Original Declaration and the Restated Declaration, each and all of
which is and are hereby declared to be for the benefit of the Phase Six Property and every
Owner of any and all parts thereof.

WITNESSETH:

NOW, THEREFORE, the Developer hereby declares that the Phase Six Property is and
shall be held, transferred, sold, conveyed, given, purchased, leased, occupied and used subject
to these Covenants. These Covenants, the benefits of these Covenants and the affirmative and
mgaﬁvehndemofﬂnseCovenanBshaﬂtumhandcomnandrunwithﬂnPhaseSix
Property.

ARTICLE 1

In this Declaration, the following words will have the meaning ascribed to them in this
Article I:

Section 1.01 ACCESS EASEMENT shall mean the perpetual nonexclusive

reciprocal easement for access, ingress, egress and drainage being approximately 30 feet wide
and located on the rear portion of Lots 58 through 85 inclusive.

Section 1.02 ASSOCIATION shall mean and refer to The Property Owners
Association of TimberCreek, Inc., an Alabama non-profit corporation, its successors and
assigns.

Section 1.04 PEVELOPER sball mean and refer to TimberCreek Land Co.,
Inc., an Alabama corporation, its successors and assigns.
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Section 1.05 DPWELLING UNIT shall mean and refer to that portion of any
Improvedlpth&ndedfmuse,orbeingused,asashgl&famﬂyresﬁenﬁﬂdweﬂing.

Section 1.06 ENCLOSED LIVABLE ARFEA shall mean and refer to that area
of the Dwelling Unit that is completely enclosed and protected from the weather (heated and
cooled) and intended as the living quarters of the Dwelling Unit.

Section 1.07 JMPROVED LOT shall mean and refer to a Lot on which is
located a building and/or other structure(s) as to which required approvals for use and occupancy
have been obtained.

Section 1.08 INSTITUTIONAL MORTGAGEE shall mean and refer to amy
federal or state chartered bank, life insurance company, federal or state savings and loan
association or real estate investment trust which holds a first mortgage or other first lien or
chrgeuponmephaseSimepmymporﬁmofmethSkPmpertyormyiMemmemm
which is of record in the Office of the Judge of Probate of Baldwin County, Alabama.

Section 1.09 LOT shall mean and refer to any of the cighty-five (85) numbered
anddelimatedparcehshownmﬂrm,asthememybeammded&omﬁmcmﬁme.and
any additional Lots added by Developer pursuant to Section 2.02.

Section 1.10 P ghall mean and refer to the
Association’s members.
Section 1.11 ORIGINAL DECLARATION. That certain Declaration of Righis,

Covenants, Restrictions, Affirmative Obligations And Conditions Applicable to TimberCreek,
A Subdivision, dated Jannary 22, 1993, and recorded at Real Property Book 495, Pages 954,
et seq., Baldwin County, Alabama, Probate Court Records.

Section 1.12 OWNER OR PROPERTY OWNER shall mean and refer to the
holder of record of fee simple title to any Lot. Notwithstanding any applicable legal theory of
any mortgagee, *Owner" shall not mean or refer to the mortgagee, mortgagee’s heirs, successors
massigns,uﬂessmhmortgageehquuhedﬁﬂepnmmfomclosummaprweedingm
deedinﬁcuoffomélosurc;mrshaﬂﬂntem“mer'mmormfermanylesseeofany
mer.norshalltheterm'Owner'mennorrefertoanypersonholdingtiﬂemetelyassewrity
for the payment of a debt. In the event there is of record a deed granting one or more parties
alifeestateinanylnt,theOwnerofsaidlotshallhedeemedtobetheholderorholdetsof
the life estate, regardless of who owns the fee interest.

Section 1.13 mmmmshallmmmdrefertothateeminlmd
located in Baldwin County, Alabama as shown on the Subdivision Plat of TimberCreek, Phase
Six, recorded at Slide 1729-B in the Public Records.

Section 1.14 PLAT OR SUBDIVISION PLAT shall mean and refer to the
Subdivision Plat of TimberCreek, Phase Six as recorded at Slide 1529-B in the Public Records.
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Section 1.15 mmshaﬂmﬂnmmtothemordsofﬂm
Office of the Judge of Probate, Baldwin County, Alabama.

Section 1.16 RESTATED DECLARATION. That certain Amended And
RemdthmﬁmofRighm,Covmm,ResuiGﬁOM,AfﬁmaﬁWObﬁgaﬁomAndCondiﬁms
ApplicableToThnberCIBCk,ASubdivision,datedFebnmrys, 1993, and recorded at
Miscellancous Book 73, Page 655, et seq., Baldwin County, Alabama, Probate Court Records.

Section 1.17 SUBDIVISION shall mean TimberCreek, Phase Six, A
Subdivision.asshownonﬂnﬂntofThnbetCteek,PhaseSix,recordedinthePublicRecords.

Section 1.18 mmj.ﬂlshallmmandrefertoanylotthatisnot
an Improved Lot.

Section 1.19 Mmmmaﬂmeanmdrefertothosem

designatedonthePlatofﬂxePhaseSixPropertyas“WﬂdermssAreas“,ifany. The Wilderness
AmsarenotpaﬁoftheCommonP:operﬁcsunlessmhpmpenyisconveyedwthe
AssociaﬁonbytheDeveloperinaccordamewithSecﬁons.Ol.

ARTICLE II

FUTURE DEVELOPMENT AND ADDITIONS TO THE PROPERTY

Section 2.01 FUTURE DEVELOPMENT. TheDeveloper,itssuccessorsandassigns,
maydevelopotherpropertyandmayuamatterofﬁght,withouttheconsentofﬂ:eAssocinﬁon
mtheOwners.wnveyaddiﬁonﬂparcdsmtheAssochﬁmwiWoutmgudmthelocaﬁmof
mwhpamelsoflandwithinthe?haseSixProperty. At the time of conveyance to the
Associaﬁon.thaseproperﬁesshallbedesigmwdasCommoanpetﬁes. The Developer shall
nmbemquﬁmdmfoﬂowmypmdetemimdseqmme.scmnemorduofimprovememﬂd
dcvelopnnnt;anditmaytake,subjecttothisDeclamﬁon,addiﬁonallandsanddevelopthesamc
befomcompleﬁngthedevdopmcﬂofthelnmandCommonAreasasshownontthht. Any
propeﬂywnveyedbythebevebpermtheAssmiaﬁonmayﬂsobembjectwaddiﬁonﬂ
covenantsandremicuomasspeciﬁcaﬂysetforthinthedeedofconveyame.

(a) Addiﬂons.mDeveloper,itsmmessorsandassisns.shallhavetbeﬁght,
withoutfuﬂhermnuﬂof&eAsmciaﬁonortheme.mbrhgwiminthisthmﬁonmy
additional property. SuchpropertymaybesllbjectedtothisDeclamﬁonasomparceloras
several smaller parcels at different times. The additions authorized under this subsection shall
bemadebyﬂlingintheOfﬁceoftheJudgeomebm,BaldwinCoumy,Alabama,a
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supplmnenﬂryDechmﬁonwiﬂrespedmmeaddhionﬂpmpertyWMchshﬂlenendthe
operaﬁonandeffectofthisbeclanﬁontomhaddiﬁonalpropetty.

AnysupplemcntaryDeclamﬁonmayconminsuchaddiﬁomandlormodiﬁcaﬁons
of the covenants and restrictions contained in this Declaration as may be necessary of
comeniem.inﬂnwhjudgmemOftheDevehper,mmﬂectmediﬂmeMchmcmr,ifmy, of
the additional properties.

() Withdrawal. The Developer, its successors and assigns, without consent from
ﬂnAssociationortheOwners,sha]]haveﬂncright,atanyﬁmcorfromﬁmetotime,to
withdIaWporﬁonsofthePhaseSixPropertyfromthisDeclamﬁon. The withdrawal authorized
bymhmbwcﬁonshaﬂbemadebyﬁﬁnginmeOfﬁceofmeIudgeomebm,Bﬂdmeoum.
Mabama,ampplemmﬂrynechraﬁonwimnspwtmmepropenywmmmenwiﬂﬂmwn.

(¢) Mergers. Upon merger or consolidation of the Association with another
umciaﬁonupmﬁdcdformﬂrBy-hwsofchsmiaﬁommeAssmiaﬁm’spropertyﬂghm
andobﬁgaﬁommy.byopemﬁmofhw.bemsfermdmamthersuwivmgormmolidamd
association. htheﬂte:mﬁve,theproperﬁes.ﬁghﬁandobligaﬁomofamtherassociaﬁonmay,
byopenﬁmofhw,beaddedmthepropenyofthcAsmciaﬁmasﬂnmuvivingwmmﬁon
pursuant to a merger. Thesurvivingorconsolidatedassociaﬁonmayadministertheproperty,
mgedmwimmewvemnBandmuicﬁomemblhhedwonmympropuﬁes.asomphn.
Nomergerorwnmﬁdaﬁonshaﬂaffeﬂmywvocaﬁomchmgeoraddiﬁonmmisnechmﬁon

Dwebpa.iummmandassigns,whhmuwnmﬁommemmﬁonmmew.shaﬂ
beentitledatmyﬁmeandﬁomﬁmetoﬁmetosubdivide,platandlorre—plataﬂoranyporﬁon
mpﬂofmePhaseSkPropeﬂy,andmﬁlembdivhimmicﬁomamloramendmmmemto
withrespecttoanyundevelopedporﬁonorporﬁomofthePhaseSimeperty.

ARTICLE III
GENERAL COVENANTS AND RESTRICTIONS

Section 3.01 PURPOSES. Thcprimarypurposeofﬁwsecovenantsandresu'ictionsand
ﬂnfommostwmidcmﬁmmmeoﬁginofsmehasbeenthecrmﬁonofambdivisimmnis
aesthetically pleasing and functionally convenient. The establishment of objective standards
mhﬁngmdasign,aizeaﬁlmaﬁomofdweﬂhgsandomermmesmakeshimpossibhm
mkemﬂadvamueofmeindividuﬂchanaeﬁsﬁcsofeachpamelofpropenyandof
technologicnladvamesandenvironmcntalvalues. For this reason such standards are not
established by these Covenants. Inordertoimplcmeﬂtbepurposesofthese(:ovenams.the
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Developer shall establish and amend from time to time objective guidelines which shall be in
addition to these Covenants and shall be called the TimberCreek Design Guidelines.

Section 3.02 LOTS LIMITED TO RESIDENTIAL USE. All Lots shall be used for
single-family residential purposes exclusively. No structure, except as hereinafter provided,
shall be erected, altered, placed, attached to or permitted to remain on any Lot other than those
structures and improvements approved for use and occupancy by the Developer in accordance
with the TimberCreek Design Guidelines published from time to time by the Developer.

Section 3.03 SITING. All Dwelling Units, buildings, and other improvements must
be located within the setback lines as shown on the Plat and in accordance with the TimberCreek
Design Guidelines. All improvements shall be located so that the maximum view and privacy
will be available to each Dwelling Unit, and all improvements will be ideally located with regard
mhmmhydmhﬂmﬁngﬂomﬂmﬁmﬂnlwaﬁonofueampm,mdom
aesthetic and environmental considerations. The Developer reserves unto itself, its successors
and assigns, the right to control and to decide solely (so long as (a) Developer’s decisions are
not arbitrary or capricious and (b) subject to the provisions of the pertinent land use regulations
ofpuhﬁcwﬂoriﬁeshavhgﬁxﬁsdicﬁon)thepmisesiﬁaﬁhcaﬁmofanwadﬁngUﬁt,
building, structure or other improvement on any property in the Subdivision. The location shall
bedemnnimdoﬂyafmrmamnabhoppommityhaﬁoﬂedmmehoperwmwmommend
a specific site; pmvidedhowever,thatinﬂleeventanagreedlocaﬁonissﬁpulatedinwriﬁng
mthemmaofpumMuﬁommeDeveloper,andmchlomﬁmcompﬁeswithﬂnappﬁcable
local city and county subdivision regulations, the Developer shall approve such location for a
residence or group of residences.

Section 3.04 SIGNS. No signs shall be erected or maintained on the Phase Six Property
oronanylmnmyﬁmebyanyom,imhldingwhhmulhnimﬁon.ahopenym,tedm.
contractor, or subcontractor, except the following approved signs: (1) one (1) "For Sale" or "For
Rem'sign;&)om(l)ﬁgnforacmmrdisphyedduﬂngcommmﬁonforamnMOf
twelve(12)momhsorumﬂcompleﬁonofconmﬁm,whichcvershauﬁrstomr;(3)asign
whichnnmtbepomdasammﬂtoflcgalpmceedingsplmummammteorcmmm;or(4)
a sign which has been specifically approved in writing by the Developer. The Developer
reservesﬂ:erighttoremictthesize.color,content,location,numberandmethodofdisplayof
each approved sign. Allapprovdsignsshallnotexceedﬂneeﬁ)squarefeetinsizeandshall
have a white background with black lettering. All "For Sale" or "For Rent” signs shall contain
oﬂyﬁeMmmber.reﬂeMmmpany(mhﬂividuﬂagemifdesked)amwlephommmber.
Aﬂcon&aﬂorsignssbaﬂwﬂahoﬂyﬂrhtmmber,mmcofm,thegemnlwmmcmr,
and telephone number. Signsmustbeplacedpamﬂeltothesﬂeetandmaynotbedisplayed
&omthciﬂmimofanwaeﬂingUnit.buﬂding,moﬁerimpmvemeMmuwbevisibhﬁom
the exterior.

Section 3.05 MAILBOXES. No mailboxes may be erected or maintained on the Phase
Six Property except mailboxes approved by the Developer. The actual cost of providing,
emﬁnga:ﬂmﬁmﬁningamﬂbox,mchmingmvdoperappmvedmmbeﬁngmhueﬂng,shﬂl
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be paid by the Property Owner. The Developer reserves the right to designate the location of
all mailboxes.

Section 3.06 UNSIGHTLY CONDITIONS. It shall be the responsibility of each
Property Owner and tenant thereof to prevent the accumulation of litter, trash, packing crates
or rubbish or the development of any unclean, unsightly, or unkempt condition of buildings or
grounds on their Lot either before, during or after construction, Each Owner must provide or
require an on-site dumpster for trash and litter during conmstruction. It shall also be the
responsibility of each Property Owner and tenant thereof to prevent accumulations which shall
tend to substantially decrease the beauty of the community as a whole or the specific area.

Section 3.07 LIGHTS. The design and location of all exterior lighting fixtures shall
be subject to the approval of the Developer. Neither these nor any other illumination devices
located anywhere on the structures or grouixis of any Dwelling Unit shall be located, directed,
or of such intensity as to affect adversely the enjoyment of any adjacent Property Owner.

Section 3.08 ANIMALS. No animals, livestock, or poultry of any kind shall be raised,
bred, kept or pastured on the Phase Six Property, except that a reasonable number of common
household pets such as dogs and cats may be kept in any one Dwelling Unit, provided said pets
must be secured by a leash or lead, under the control of a responsible person and obedient to
that person’s command at any time they are permitted outside a Dwelling Unit. Any areas
located on a Lot for the maintenance or confinement of pets are subject to prior approval by the
Developer.

Section 3.09 SEWAGE. Prior to the occupancy of a Dwelling Unit, proper and
suitable provisions shall be made for the disposal of sewage by connection with the sewer mains.
No sewage or other waste material shall be emptied or discharged except into the sanitary sewer
system.

Section 3.10 WATER. Shallow private water wells used for non-bousehold purposes
only may be drilled or maintained on any Lot or any other portion of the Phase Six Property
with the approval of the Developer.

Section 3.11 REPAIRS AND HAZARDS. Any building or other improvement on any
Lot attached thereto that is destroyed partiaily or totally by fire, storm or any other means shall
be repaired or demolished within a reasonable period of time, and the land on which it was
located restored to an orderly and attractive condition. Any damage which causes a dangerous
or unsafe condition to persons or which is unsightly and which is not repaired within a
reasonable time (in no event longer than sixty (60) days) following notice, may be repaired or
removed at the direction of the Association or the Developer, and the cost of such repairs or
removal shall become a lien against the pertinent Lot and become the personal obligation of the

Owner of such Lot. Any entry upon a Lot to effect such emergency repairs or removal shall
not be deemed a trespass.
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Section 3.12 OFFENSIVE ACTIVITY. No noxious or offensive activity shall be
carried on upon any Lot or any other portion of the Phase Six Property, nor shall anything be
done thereon tending to cause embarrassment, discomfort, annoyance, or nuisance to the
community. The Developer shall have the express right, in its sole discretion, to publish rules
from time to time to prohibit, regulate or otherwise deal with activities which violate this
Section.

Section 3.13 UTILITIES. All electrical, cable and telecommunication lines located
upon the Phase Six Property, other than those existing on the date of this Declaration, shall be

installed and maintained underground unless the Developer specifically approves above ground
installation of such lines.

Section 3.14 ANTENNAS. No television antenna, receiving "dish", radio receiver or
sender or other similar device shall be attached to or installed on any Lot or structure within the
Subdivision without the prior written consent of the Developer. Nor shall radio, television
signals, nor any other form of electromagnetic radiation be permitted to originate from any
building, Dwelling Unit, Lot or any other portion of the Phase Six Property which may
unreasonably interfere with the reception of television or radio signals upon any other part of
the Phase Six Property. However, the provisions of this Section shall not prohibit the Developer
from installing equipment necessary for a master antenna system, security system, cable
television and mobile radio systems or other similar systems within the Subdivision.

Section 3.15 TRESPASS. Whenever the Developer is permitted by this Declaration
to correct, repair, clean, preserve, clear out or do any action on any of the Phase Six Property
or on the easement arcas adjacent thereto, entering such Phase Six Property and taking such
action shall not be deemed a trespass.

Section 3.16 PARCELS. No Lot shall be subdivided, or its boundary lines changed,
except with the prior written consent of the Developer. However, the Developer hereby
expressly reserves to itself, its successors and assigns, the right to replat any Lot and to take
such other steps as are reasonably necessary to make such replatted Lot suitable and fit as a
building site including, but not limited to, the relocation of any Lot or easements, walkways,
tunnels, rights-of-way, roadways, and recreational facilities. The provisions of this Section shall
also not prohibit the combining of two (2) or more contiguous Lots into one (1) large Lot.
Three (3) Lots may be divided into two (2) Lots with the prior written approval of the
Developer.

Section 3.17 INGRESS AND EGRESS. The Property Owner, in accepting title to the
Phase Six Property conveyed subject to the covenants and restrictions of this Declaration, waives
all rights of uncontrolled and unlimited egress and ingress to such Phase Six Property (and
waives such rights for any person claiming entry rights by virtue of any relationship or
permission of such Property Owner and successors in title) and agrees that such ingress and
egress to the Owner’s Lot may be limited to roadways built or approved by the Developer. The
Developer, its successors, assigns, agents, employees and licensees, expressly reserve a right
of ingress and egress upon and through any and all roads, roadways, bridges and any other
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designated access routes in the Subdivision to any portion or part of the Subdivision or Phase
Six Property. Nothing in this Section shall be construed as placing an affirmative obligation on
the Developer to provide or construct any road, bridge, or other means of ingress and egress
to or within the Subdivision.

Section 3.18 FIREARMS. No hunting by any means or discharge of firearms of any
type shall be allowed on the Phase Six Property.

Section 3.19 BRIDGES. The Developer expressly reserves to itself, its successors,
assigns, agents, employees, and licensees, any other provisions of this Declaration
notwithstanding, the right to build bridges, walkways, tunnels or fixed spans across any or all
natural or man-made waters, canals, creeks, paths, or lagoons in the Subdivision. Nothing in
this Section shall be construed as placing an affirmative obligation on the Developer to provide
or construct any such improvement.

Section 3.20 LANDSCAPING. No weeds, underbrush or other unsightly growth which
would unreasonably interfere with the enjoyment of adjacent Property Owners shall be permitted
to grow or remain upon any part of a Lot and no refuse pile or unsightly objects shall be
allowed to be placed or suffered to remain upon any part of a Lot, including vacant parcels,
Common Area, or road right-of-way. All landscaping of any Lot shall be completed within
ninety (90) days from the completion of construction of the improvements. These provisions
shall not apply to the Developer until the last Lot is sold to an Owner other than the Developer.

Section 3.21 TEMPORARY STRUCTURES. No structure of a temporary character,
trailer, basement, tent or shack shall be used at any time as a residence either temporarily or
permanently. No storage building of any type shall be permitted unless such building is
designed as part of the main Dwelling Unit and approved by the Developer. There shall be no
occupancy of any Dwelling Unit until the interior and exterior of the Dwelling Unit are
completed and a certificate of occupancy, or other satisfactory evidence of completion, is
received and approved by the Developer.

Section 3.22 GARAGES.

(8)  Lots 58 through 85 inclusive only. Garages on Lots 58 through 85 inclusive must
face and be accessible only from the rear of each Lot through the Access Easement located over
the rear portions of these Lots. Garages must not be accessible from or face Aspen Circle.
Driveways shall not be built on the front part of any Lot. Parking areas or "pads” shall not be
built or allowed on the front of any of these Lots or which are be visible from Aspen Circle.

() AllLots. All Dwelling Units must have a minimum of a two (2) vehicle enclosed
garage and must meet the requirements of the TimberCreek Design Guidelines. No carports will
be allowed. Garage openings may not be constructed on the front of Dwelling Units unless
specifically approved by the Developer in those limited instances when it is unavoidable (except
Lots 58 through 85). In all cases clectric automatic door openers/closers shall be installed and
used. Any garages visible from the street must be kept closed when not in use.
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similar items shall be stored on or at any Lot for a period of time in excess of twenty-four (24)
hours, unless housed in an enclosed garage or parked or stored in an area of the Phase Six
Property specifically designated for such use by the Developer, if any.
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VIOLATIONS. Any such vehicle equipment parked in violation of these or
other regulations contained herein or in the rules and regulations now or hereafter adopted by
the Association may be towed by the Association or the Developer, at the sole expense of the
Owner of such vehicle or recreational equipment, if it remains in violation for a period of
twenty-four (24) hours. The Association or the Developer shall not be liable to the Owner of
such vehicle or recreational equipment for trespass, conversion or otherwise, nor guilty of any
criminal act by reason of such towing, and neither its removal or failure of the Owner to receive
any notice of said violation shall be grounds for relief of any kind.

Section 3.25 APPROVED BUILDER’S LIST. All improvements constructed on any
Lot shall be made by a builder or contractor approved by the Developer. No Owner may act
asagemralconmcwrforthecommmﬁonofaDwelﬁngUnitorotherimpmvememwm
Owner’s own Lot, except that an approved builder or contractor may build improvements on a
Lot owned by such approved builder or contractor. A list of all approved builders and
contractors, as amended from time to time, shall be maintained by the Developer or

Section 3.26 OTHER RECH R GOLF FACILITIES. Other property
located adjacent to or near the Subdivision (not being a portion of the Phase Six Property
referenced herein) may be used for a public, private, or semi-private country club, golf course
and/or other recreational use and will be independent and separate from the recreational facilities
in the Subdivision. No Owner shall have any right or interest in, or use of any such country
club,golfclub,golfcourseorotherrecreaﬁonalfacilitiesoﬂ:erthananymembershiporusefor
whichanOwnermyqualifyandpurchaseﬁomtheowmrmoperamrofmmhfacﬂiﬁes.
Persons playing golf on the golf course located near or adjacent to the Subdivision shall have
an easement and license to go upon an Owner’s Lot located adjacent to the golf course to
reﬂievem;oﬂbﬂh,mlongasmhwsmdoesmtdmgemwmr’spmpenywhﬂe
accomplishing such retrieval. Any golfer causing damage by an errant golf ball during play or
whileretrievingitshallbesolelyresponsibleforsmhdamage,andthcowneroroperatorofthe
golf course shall not be responsible therefor. The present or future use of any property located
adjacemmﬂrSubdivisionuagonumemaybedisconﬂmedormspendedatmyﬁmeby
the owner of such golf course.

Section 3.27 LEASING RESTRICTIONS. No Dwelling Unit or other structure shall
beleasedbyﬂrPropertyOwnerforalmsetermofh&ansix(G)moﬂhs,andoﬂyone
primary family per Dwelling Unit shall be allowed. No boarders or persons with similar living
arrangements shall be allowed.
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Section 3.28 PARKING.

(@) Lots 58 through 85 inclusive. No parking areas or driveways shall be built on
the front part of any Lot. Parking areas or "pads” shall not be built or allowed on the front part
of any Lot or visible from Aspen Circle.

()  All Lots. Each Owner shall provide sufficient space, off Subdivision roadways,
for the parking of approved vehicles for the Owner’s and Owner’s family’s use and the use of
the Owner's guests in accordance with reasonable standards established by the Developer.
Parking on the paved portion of any roadway (specifically including the Access Easement located
along the rear portion of Lots 58 through 85 inclusive) not identified as parking areas within the
Subdivision shall be prohibited at all times. Any vehicle violating this restriction may be
removed by the Developer or its designated agent, and the owner of the vehicle shall be
responsible for all charges for towing and storing the vehicle.

Section 3.29 SWING SETS AND FLAYGROUND EQUIFMENT. Swing sets and
playground equipment may pot be erected on corner Lots or Lots adjacent to or adjoining the
TimberCreek Golf Course. On any other Lots in the Phase Six Property, the erection, location,
type of construction, size, beight and appearance of swing sets and playground recreational
equipment must be approved in advance in writing by the Architectural Review Board and the
Association.

ARTICLE IV
EASEMENTS

Section 4.01 DEVELOPER EASEMENTS. The Developer reserves unto itself, its
successors, assigns, contractors, licensees, and agents a perpetual, aliemable and releasable
eammaﬁngﬂommaﬂundutbegmundofmePhamSmPropeny(mMngeachLm)
to erect, maintain and use electric, cable television and telephone poles, wires, cables, conduits,
drainage ways, sewers, wells, pumping stations, tanks, water mains and other suitable equipment
for the conveyance and use of electricity, telephone equipment, gas, sewer, water, drainage, or
other public conveniences or utilities on, in or over those portions of the Phase Six Property as
may be reasonably required for any purposes and to grant access easements or relocate any
existing access easements in, on, or over any portion of the Phase Six Property as the Developer
shall deem necessary or desirable for the proper operation and maintenance of the Phase Six
Property, or any portion thereof, or for the reason of carrying out the purposes of this
Declaration; provided, however, that no such easement shall be applicable to any portion of the
Phase Six Property as may (a) have been used prior to the installation of such utilities for
construction of a building or structure whose plans were approved pursuant to this Declaration
by the Developer, or (b) such portion of the Phase Six Property as may be designated as the site
for a building or structure on & site plan or for erection of a building or structure which has been
filed with the Developer and which has been approved in writing by the Developer. These

-12-
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casements and rights expressly include the right to cut any trees, bushes or shrubbery, make
gradings of the soil, or to take any other similar action reasonably necessary to
economical and safe utility installation and to maintain reasonable standards of health, safety
appearance. Any material disturbance to the grounds of any Property Owner caused by
utility installation shall be repaired and said grounds returned to their prior condition by
Developer, or prompt and reasonable remuneration for such repairs shall be made to
Property Owner by the Developer.

L

Section 4.02 17 d AL SERVICES AND FPRIVAIR
EASEMENTS. All Lots within the ivision shall be subject to utility, governmental services
andpﬂwtedninageeasemenﬁushownonﬂnfaceoftherecordedPhtandaﬂﬁghBOf
ingress,egressandaccessforpemonsmdequipmcmﬁsociatedtherewith. In addition to the
fmgomg,memvdopﬁmumimﬁ.iummm,migns,m.ﬁcemm
agents a perpetual, alienable and releasable casement and right on, over and under the ground
located ten (10) fect along both sides of all roads and rights-of-way and ten (10) feet along the
side and rear lines of each Lot.

(a) Lots 58 through 85 inclusive shall be subject to a perpetual nonexclusive,
mipmcdummfmam,mm.em.ammommnmrﬁmofmemansn
Propmyshownmﬂnm“mmemembehgappmﬁmmlyminym)feawidemdlmmd
over the rear portion of Lots 58 through 85 inclusive ("Access Easement”). The Access
Easement shall be paved with asphalt or a hard surface and suitable for vehicle traffic. The
Access Easement shall be designated for use by (including but not limited to) all Lot Owners,
megemMpublic,poﬁceaMEnpmwcﬁmagemiesamsarbageandwuwpickupserﬁces.
The Access Easement shall be and remain open and clear at all times for two-way vehicular
traffic.

(db)  No barriers, fences, or obstructions of any kind may be placed or erected
in or on the Access Easement. No automobiles, trucks or vehicles of any kind may be parked
at any time in the Access Easement.

© The Owners of Lots 58 through 85 inclusive may provide for vehicular
woessmandﬁommekrespecﬁwlouﬁomthemsEaseM.pmvidededﬂveways,
garages, fmes,orparﬁngmasmaybewmmmtedorerectedinamannerwhichshanpmhibit
or interfere with the use of the Access Easement in any way or violate these Covenants.

(d) The Owners of Lots 58 through 85 inclusive shall be responsible for re-
pavmg,mainmmeandmpaﬁofmnporﬁmofmem&umemmwdonmhwmr's
Lot. The Association shall have the right to maintain or make any repairs to the Access
Easement which may be necessary from time to time. The Association may assess each
individual Owner of Lots 58 through 85 inclusive for their respective pro rata share of any
maintenance and repair costs incurred by the Association. The Owner’s of Lots 58 through 85
inclusive shall release and discharge the Developer, the Association and/or the City of Daphne,

&
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Alabama, from any and all claims for debt or damage sustained by such Owner or existing in
Owner’s favor, to Owner, Owner’s property and property rights heretofore or hereafter to be

sustained or to accrue by reason or account of the operation and maintenance of said Access
Easement.

ARTICLE V
ARCHITECTURAL AND DESIGN REVIEW

Section 5.01 PURPOSE. In order to preserve the natural beauty of TimberCreek and
jts setting, to maintain TimberCreek as a pleasant and desirable environment, to establish and
preserve a harmonious design for the community, to provide for the community’s organized
development, and to protect and promote the value of property, no building, fence, paving
materials of any kind, screen enclosures, sewer drains, disposal systems, landscaping, or any
other structure or improvement of any nature or any future addition or improvement shall be
erected, placed, attached to or altered unless and until the proposed plans, design, specifications,
exterior color or finish, plot plan (showing the proposed location of such building structure,
drives and parking areas), building height, landscape plan, size and construction schedule shall
have been approved in writing by the Developer prior to commencement of construction and a
permit shall have been issued authorizing the structure or improvement in accordance with the
TimberCreek Design Guidelines, as amended or modified from time to time.

Section 5.02 QBRJECTIVES. Architectural and design review shall be directed toward
attaining the following:

(@) Preventing excessive or unsightly grading, indiscriminate earth moving,
clearing of the Phase Six Property, or removal of trees and vegetation which
could cause disruption of natural water courses or scar natural landforms;

(b) Ensuring that the location and configuration of structures are visually
harmonious with the terrain and vegetation of the Lots, with surrounding Lots and
structures, and do not unnecessarily block scenic views from existing structures
or tend to dominate any general development or natural landscape;

(c) Ensuring that the architectural design of structures and their materials and
colors are visually harmonious with the Subdivision’s overall appearance, with
the surrounding development, with natural landforms and native vegetation, and
with development plans officially approved by the Developer, or any
govmenmlorpubﬁcwthoﬁty,ifany,forthemasinwhichthesm:cumm
proposed to be located;

() Ensuring the plans for landscaping provide visually pleasing settings for

structures on the same Lot and on adjoining or nearby Lots and blend
harmoniously with the natural landscape;

-14-
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(e) Ensuring that any development, structure, building or landscaping complies
with the provisions of these Covenants; and

(f) Promoting building design and construction techniques that respond to energy
ooqmp:phonandenwmmncﬂq!mmyconslderauonssuchasheatloss,mr

R PLANS. Three(S)coplesofallplans
andmhmddam:haﬂb:wbwmdmtheDeveloperpnormmympmvementsormodlﬂcmom
of any kind being made to any Lot. The Developer shall establish a fee sufficient to cover the
expense of reviewing plans and related data at the time they are submitted for review and to
compensate any consulting architects, landscape architects, urban designers, or attorney’s
retainer. The fee initially established by these General Covenants shall be Two Hundred And
No/100 ($200.00) Dollars for each submission. The Developer shall have the right to increase
this amount not more than once in any subsequent twelve (12) month period. Approvals shall
be dated and shall not be effective for construction commenced more than nine (9) months after
such approval. Disapproved plans and related data shall be accompanied by a reasonable
statement of items found unacceptable. In the event approval of such plans is neither granted
nor denied within sixty (60) days following receipt by the Developer of the written request for
approval, the provisions of this Section shall be thereby waived. Refusal or approval of plans,
site location, building height, or specifications may be based by the Developer upon any ground
which is consistent with the objectives of these Covenants, including purely aesthetic
considerations, so long as such ground is not arbitrary or capricious.

Section 5.04 ARCHITECTURAL AND DESIGN GUIDELINES.

(@ The Developer will publish TimberCreek Design Guidelines, as amended, from
time to time which will set forth minimum criteria and controls for construction of improvements
on the Phase Six Property. In order to further carry out the objectives set forth in this Section,
the TimberCreek Design Guidelines will provide for Lot line setbacks, Lot coverage and clearing
limitations, landscaping, construction schedules, types of materials approved for incorporation
in the exterior construction of structures and other requirements relating to the development of
the Subdivision. All improvements or modifications to the Phase Six Property shall meet and
comply with the TimberCreek Design Guidelines, as amended or modified from time to time.
All plans submitted to the Developer must incorporate the provisions of these Guidelines prior
to the Developer becoming obligated to review the plans, and the failure by the Developer to
review non-conforming plans shall not be deemed a waiver of any of the provisions of this
Section.

()  All Dwelling Units located in the Phase Six Property shall comply with all
applicable guidelines and criteria of the Developer and the TimberCreek Design Guidelines and
be designed and constructed in an architecturaily aesthetic manner in order to carry out the
objectives set forth in Section 5.02 of the Restated Declaration and Section 5.02 of this Fifth
Supplemental Declaration. The materials used in the construction of the exterior of all Dwelling

-15-
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Units shall be only those materials which have been approved by the Developer or the

! PRESENTATION OF
! s X SHIE approval of plans, location or
specifications, and no publication of TimberCreek Design Guidelines shall ever be construed as
representing or implying that such plans, specifications or standards will, if followed, result in
a properly designed residence or that it will comply with applicable federal, state or local
governmental regulations. Such approvals and standards shall in no cvent be construed as
representing or guaranteeing that any residence or improvement thereto will be built in a good
and workmanlike manner. The Developer, its agents and assigns, shall not be responsible or
liable for any defects in any plans or specifications submitted, revised or approved under these
Covenants nor for any defects in construction pursuant to such plans and specifications. The
Property Owner shall have sole responsibility for compliance with approved plans and does
hereby hold the Developer, its agents or assigns, harmless for any failure thereof caused by the
Property Owner’s architect or builder. The Developer reserves the right to prohibit the Property
Owner’s builder and/or general contractor from the site in the event it is determined that failure
to comply with approved plans is determined by the Developer, in its sole discretion, to be
intentional or due to gross negligence.

ARTICLE VI
DWELLING UNITS

Section 6.01 BUJILDING HEIGHT. No Dwelling Unit shall be constructed on a Lot
which has a height exceeding two and one-half habitable stories (excluding basements) or thirty-
five (35) feet above the first living floor. The height of any structure, including all Dwelling
Units, within the Phase Six Property shall be subject to the prior review and approval in writing
bymeDewloperaMshaﬂbemmjeawaﬂapplkabhguideﬁmofmeTimberCmekDesign
Guidelines and approvals of the Developer.

Section 6.02 BUILDING SIZE. All Dwelling Units shall be one, one and op-half, two,
or two and on-half story buildings and shall have the following minimum amounts of enclosed
Livable Area:

Lots 58 through 85:

One (1) story Dwelling Units shall have a minimum of two thousand (2,000) square fect
of Enclosed Livable Area.

One and one-half (1 1/2) story Dwelling Units shall have a minimum of two thousand
(2.000)squarefeetofEmlosedLivableArea,ofwhichamjnimmnofonethousandtwolnmdred
(1.200)squarefeetofenclosedLivableAreashaﬂbeonthelower]ivingﬂooramlaminimum
ofeigMMndred(SOquumfeetofemlosedﬁvabhAmshaﬂbemmeupperﬁvmgﬂmr.
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Two (2) story Dwelling Units shall have a minimum of two thousand two hundred
(2,200) square feet of Enclosed Livable Area, of which a minimum of one thousand three
hundred twenty (1,320) square feet of Enclosed Livable Area shall be on the lower living floor
and a minimum of eight hundred eighty (880) square feet of Enclosed Livable Area shall be on
the upper living floor.

Two and one-half (2 1/2) story Dwelling Units shall have a minimum of two thousand
six hundred (2,600) square feet of Enclosed Livable Area, of which a minimum of one thousand
four hundred (1,400) square feet of Enclosed Livable Area shall be on the upper living floors.

Lots 1 through 57:

One (1) story Dwelling Units shall have a minimum of two thousand two hundred (2,200)
square feet of Enclosed Livable Area.

One and one-half (1 1/2) story Dwelling Units shall have a minimum of two thousand
two hundred (2,200) square feet of Enclosed Livable Area, of which a minimum of one thousand
three bunkired twenty (1,320) square feet of enclosed Livable Area shall be on the lower living
floor and a minimum of eight hundred eighty (880) square feet of enclosed Livable Area shall
be on the upper living floor.

Two (2) story Dwelling Units shall bave a minimum of two thousand four bundred
(2,400) square feet of Enclosed Livable Area, of which a minimmm of one thousand four
hundred forty (1,440) square feet of Enclosed Livable Area shall be on the lower living floor
and a minimum of nine hundred sixty (960) square feet of Enclosed Livable Area shall be on
_ the upper living floor.

Two and one-half (2 1/2) story Dwelling Units shall have a minimum of three thousand
(3,000) square feet of Enclosed Livable Area, of which a minimum of one thousand five hundred
(1,500) square feet of Enclosed Livable Area shall be on the upper living floors.

All Dwelling Units shall comply with all applicable guidelines and approvals of the
Developer and the TimberCreek Design Guidelines and be designed and constructed in an
architecturally aesthetic manner in order to carry out the objectives set forth in Section 5.02 of

onanylntshaﬂeompymththesetbackandsldehnesasreqmreduponmchlot
as set forth in the applicable TimberCreek Design Guidelines and the recorded Plat. Such
setback restrictions shall be a covenant running with the land.

Section 6.04 COMPLETION OF CONSTRUCTION. Dwelling Units may not be
temporarily or permanently occupied until the exteriors thereof have been completed. During
construction, the Property Owner shall require the contractor to maintain the Lot in a clean and
uncluttered condition. Upon completion of construction, the Property Owner shall cause the
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contractor to immediately remove all equipment, tools, construction material and other debris from
the Lot. Any damage to roadways, paths, Common Properties or any other Phase Six Property
owmdbyanypusmmenﬁtycmsedbyﬁehoputymer’stmrmoﬂ:erprﬁmpmm
labor or services to the Property Owner shall be repaired by the Property Owner, or by the
Developer at the Property Owner's expense.

Section 6.05 SERVICE YARDS. Each Property Owner shall provide a visually screened
area to serve as a service yard and an area in which garbage receptacles, electric meters, air
conditioning equipment, and other unsightly objects must be placed or stored in order to conceal
them from view from the road and adjacent properties. No window air conditioning units may be
installed or used on any Lot. No clothes lines are allowed on any Lot.

Section 6.06 GOVERNMENTAL APPROVAL. All construction and alterations shall also
be subject to applicable permit requirements and to all applicable governmental laws, statutes,
ordinances, rules, regulations, orders and decrees.

Section 6.07 FENCES AND HEDGES. All fences, hedges, and similar improvements
must be constructed, installed, and maintained in accordance with the TimberCreek Design
Guidelines. Chain link or any other wire fences shall not be used. A wooden, brick, stucco,
mngkmmshnihrappmedfememprivawmnmybeusedifmtucmdandphcedin

(2) LOTS 58 THROUGH 85 ONLY. Privacy fences of a uniform appearance and height
ofsix(ﬁ)feetmaybeh:ﬂtonlhemarorsideporﬁonofmssmroughSSalongmeAeeess
Easement shown on the Plat. The design, appearance, location and fencing materials must be fully
apprwedbymeDeveloperormeArchiwcmMReviewCommiummadvameandpﬁorw

construction.
ARTICLE VII

ADDITIONAL RESTRICTIONS TO IMPLEMENT
EFFECTIVE ENVIRONMENTAL CONTROLS

In order to protect the natural beauty of the vegetation, topography, and other patural features
ofaﬂproperﬁeswiﬁhﬁe&bdiﬁshnandhﬂnﬁmof&eufeaﬂﬁeﬁceqioymeﬂofﬂm
Subdivision, the following environmental controls and restrictions are hereby established.

Section 7.01 TOPOGRAPHY AND VEGETATION. In order to protect the natural
bmgofﬁevegeﬂﬁmandtmographyofhewoodhﬂsmdoﬁermwiminmcﬁmmm
mﬁenapprwﬂofﬁebevelopﬂhhaebyreqﬁﬂdfmﬁeremmﬂ,re@cﬁomcuﬁingdm,
excavation, filling or alteration of topographic and vegetation characteristics. Written approval will
begranbdfor&cammﬂofwhmvemeﬂrequﬁedhphmaﬂspwiﬁcaﬁomwedmm
to the provisions of Section 5.03.
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mersﬁnaldraw—uporplansbyﬂ:eDeveloper nou'eesorumlerbrushmaybemnovedmﬂlmt
the written consent of the Developer.

Section 7.03 ENVIRONMENTAL FERMITS AND REGULATIONS. The Phase Six
Property is subject t0 one or more federal and state regulatory laws, regulations and permits,
including the Federal Water Pollution Control Act, the Alabama Water Pollution Control Act,
and the National Poliutant Discharge Elimination System General Permit (NPDES). By
acceptance of a deed to any Lot, each Owner, and such Owner’s contractor(s) and agent(s),
agree to comply with all federal or state environmental regulations and permits applicable to the
Phase Six Property, including, without limitation, implementing and maintaining Best
Management Practices (BMP) as required by NPDES permits and Alabama regulations. Each
Owner further agrees, upon notice by the Developer or otherwise, to make application ami
maintain any appropriate permit from the Alabama Department of Environmental Management
(ADEM) and/or the U.S. Environmental Protection Agency (EPA) required for the discharge
of water runoff or the discharge of pollutants into the waters of the State of Alabama as required
by all applicable federal or state environmental laws and regulations. The Association and all
Owners of Lots discharge and hold harmless the Developer, its successors and assigns, from any
and all claims by the Association and Owners arising from any cause of action, tort or
otherwise, regarding compliance by the Developer with any federal or state environmental law,
regulation or permit.

Section 7.04 WETLANDS. Areas within the Phase Six Property may have been
delineated as or are located adjacent or contiguous to wetland areas. Any activity, including
building or construction, which drains, fills, dewaters, causes discharpes or degradation, or
otherwise adversely impacts or is environmentally harmful to the wetland areas lying within or
adjacent to the Phase Six Property is prohibited. All Property Owners and their guests,
licensees, agents or invitees shall comply with all laws, regulations and ordinances promulgated
by all governmental or quasi-governmental authorities having jurisdiction over the Phase Six
Property which protect or affect wetlands.

ARTICLE VIII
PROVISIONS RELATING TO COMMON PROPERTY

Section 8.01 COMMON PROPERTY. The Developer intends to convey by statutory
warranty deed to the Association as Common Property the following, subject to all restrictions
and limitations of record and to all additional restrictions and covenants set forth in the deed of
conveyance:

(@) Those certain Common Property Areas as shown on the Plat as such, subject to
any and all applicable restrictions, reservations, encumbrances and limitations of record and to
all additional restrictions and covenants set forth in the deed of conveyance; and
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()  Any other property located within or without the Subdivision that the Developer
elects in its sole discretion to become Common Property.

Section 8.02 EROSION CONTROL,. The Developer shall have the right, but not the
obligation, to protect from erosion any property in the Subdivision including the Common
Property by planting trees, plants, and shrubs where and to the extent necessary or by such
mechanical means as construction and maintenance of siltation basins, or other means deemed
expedient or necessary by the Developer. The right is likewise reserved to the Developer to take
ﬁepsmarymprovideandmmadequmdnimgcmys,mmowdiseased,dmdm
dangerous trees or underbrush, and to carry out other similar activities.

Section 8.03 RESERVATION OF EASEMENTS. The Developer reserves unto itself,
its successors, licensees, contractors, agents, and assigns, a perpetual alienable and releasable
easement, to go on, over, and under the Common Properties to erect, maintain, and use electric,
community antenna television, telephone poles, wires, cables, conduit, drainage ways, scwers,
water mains, and other suitable equipment for the conveyance and use of electricity, telephone
and television equipment, gas, sewer, water, drainage, or other public conveniences or utilitics
in the Common Properties. These reservations and rights expressly include the right to cut
trees, bushes or shrubbery as is reasonably mecessary to provide economical and safe utility
installation and to maintain reasonable standards of health, safety and appearance. Such rights
maybeexercisedbyanylicenseeorassigneeofﬂ:eDeveloper,butthisreservationshallnotbc
considered an obligation of the Developer to provide or maintain any such utility or service.

Section 8.04 PUBLIC RIGHTS LIMITED. The granting of the easement in Common
Pmpmiesinthispartinnowaygrantstothepublicortotheownetsofanylandoutsideofﬂ:e
Subdivision the right to enter such Common Properties or use the roadways or designated access
routes located on the Common Properties without the express permission of the Developer, or
the Association after the Common Properties are conveyed to the Association by the Developer.

Section 8.05 RESERVATIONS. The Developer expressly reserves to itself, its
mm,migns,ﬁcmandagenﬁweqreawmbhuwandjoymemdsﬁdCommon
Properﬁcs,inammrnﬂimomis&ﬂwimmepmvisiomofmisthmﬁomimludingmt
pot limited to the use of the roadways and designated access routes located in the Common
Properties.

Section 8.06 DEVELOPER ACTIONS. Where the Developer is permitted by this
Declaration to correct, repair, clean, preserve, clear out or do any action on any Phase Six
Hopeny,emHMgﬂnPhaseSkProperWandukingmchwﬁmshaﬂmtbedeemedaEespm
or breach of these Covenants.

Section 8.07 NO OBLIGATION ON DEVELOPER. It is expressly understood and
agreedthﬂmegranﬁngofﬂleusemcmssﬁmtinthismﬁclemmwayphcesahndenof
affirmative action on the Developer.
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Section 8.08 WILDERNESS AREAS. Those areas designated on the Subdivision Plat
as Wilderness Areas, if any, shall be owned by the Developer and may be conveyed to the
Association in the Developer’s sole discretion.

ARTICLE IX
MEMBERSHIP IN THE ASSOCIATION

The Developer has formed The Property Owners Association of TimberCreek, Inc., an
Alabama non-profit corporation.

Section 9.01 MEMBERSHIP. Every Owper, including the Developer, shail
automatically, and by virtue of such status as an Owner, be a Member of the Association.
Membership shall be automatic and shall be appurtenant to and may not be separated from
ownership of any Lot. Transfer of record of the ownership of any Lot shall automatically
transfer membership in the Association.

Section 9.02 -
Voting rights of Members are as follows:

A.  Class A Members consisting of all Members other than the Developer, shall be
entitled to cast one (1) vote for cach Improved or Unimproved Lot owned in all matters in which
mmbershipvoﬁngismmoﬁmdmtheleamﬁomtheArﬁdesoﬂmorpomﬁm,meBy-hm
mmyoﬁernﬂesandmgﬂaﬁombﬁﬂhguponﬁeAsmchﬁomexceptasspwiﬁcmypmvided
herein.

B. The Class B Member, being the Developer, shall be entitled to cast five (5) votes
foreachImpmvedorUnimpmvedIntownedbyﬂmDeveloperinaumamminwhich
membmhipvoﬁngkmﬂhoﬁmdintheDechmﬁm,ﬂnArﬁdesofhnorpomﬁon.meBy-hws
or any other rules and regulations binding upon the Association. So long as there is a Class B
Member of the Association, the Class B Member shall be entitled to elect a majority of the
members of the Board of Directors of the Association.

C. Notwithstandingmyprovisionhereintothecomnry,noamcndmenttothe
Declaration or to the Articles of Incorporation shall be effective without the written consent of
theClassBMember.solongasthcreisaClassBMemberoftheAssociaﬁon.thatis,unﬁlthc
Developer has sold or otherwise conveyed all of the Lots it owns.

D. Notwithsmndingtheprecedingpmgmphs,ifmyassesmentreqlﬂredwbepaid
byaMunhﬁispanmmnofmeﬁmeavowisbeingmhn.suchMembershaﬂmtbeenﬁﬂed
tocastanyvoteatsuchﬁmewith:especttothe[ntonwhichtheassessmentispastdue.

E. A Member entitled to more than one (1) vote must vote all of the Member’s votes
fororagainstamaﬁersubmittedtotheMembersforavoﬁe,orsuchMembermayabstainfrom
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voting entirely, i.e., a Member entitled to more than one (1) vote may not split or fragment such
Member’s votes, but must vote (or abstain from voting) as a single unit.

F. When any Lot entitling the Owner thereof to membership in the Association has
Owners which are corporations, trusts or partnerships, or where two (2) or more persons or
entities are Owners, whether fiduciaries, joint tenants, tenants in common, tenants in
partnership or in any other manner of joint or common ownership, one (1) officer, trustee,
person or entity shall be designated the Voting Member for all the others. Written evidence of
such designation in a form satisfactory to the Association shall be delivered to the Association
prior to the exercise of a vote by such Owners.

ARTICLE X
MEMBERS’ RIGHTS IN THE COMMON PROPERTIES

Section 10.01 MEMBERS ] ! '

FROPERTIES. SubjecttotheprovmmnsofthmDeclaranon,thenﬂesandregulauonsofthe
Association, and any fees or charges established by the Association, every Member and every
guest or lessee of such Member shall have an easement of enjoyment in and to the Common
Properties, and such easement shall be appurtenant to and shall pass with the title to every Lot.
A Member’s or lessee’s spouse and children who reside with such Member or lessee on the
Phase Six Property shall have the same easement of enjoyment hereunder as a Member. The
easement of enjoyment herein shall pass from a Member to a lessee during the lease term;
provided, however, the Association may adopt additional restrictions to its rules and regulations
limiting the easement of enjoyment of guests and lessees, including but not limited to the
specification of minimum lease terms, the number of guests allowed, or the prohibition or use
by lessees or guests of specific Association properties.

Section 10.02 TITLE TO COMMON PROFPERTIES. The Developer has or will
convey the Common Properties by statutory warranty deed to the Association, subject to all
restrictions and limitations of record and to all additional restrictions and covenants set forth in
the deed of conveyance. The Association shall be required to accept such conveyance of the
Common Properties and shall, after such conveyance, immediately become responsible for all
maintenance, operation anx such additional construction of improvements as may be authorized
by the Association’s Board of Directors, subject to this Declaration. The Common Properties
shall also be conveyed subject to all easements and restrictive covenants of record at the time
ofconveyanoeandﬂ:enghﬁthatothmmayhave,asrefenedtomSecﬂonlOOl to use certain

created hereby shall be sub_| to the followmg

(a) the right of the Association, in accordance with its By-Laws, to place mortgages or
other encumbrances on the Common Properties as security for borrowings by the Association;
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(b) the right of the Association, in accordance with its By-Laws, to take such steps
asarereasomblyneeessarympmtectCommoanperﬁesagainstfoteclosu:e;

{c) thcrightoftheAssociaﬁon,inamordamewithitsBy—Iaws,tosuspendﬂmvoﬁng
ﬁghtsandeasemenBofjoymcmﬁanmenber,hsseeorguestofanyMemberformy
peﬁodduﬁngwhichﬁcpaymﬂofmynsemeﬂagaimtﬁehseSkPropeﬂyowmd_by
mhMemberhdcﬁonM.andformyinﬁmﬁonofhspublishednﬂesandmgtmﬁons, it being
understood that any sumensionforeithernon—paymentofanyassessmentorabreachoftherules
and regulations of the Association shall not constitute a waiver or discharge of the Member's
obﬁgaﬁonwpaymhassesm.andproﬁdedthntheAswciaﬁmsmunmﬂspendﬂnﬂgm
touseanyroadwaysbelongingmtheAssociaﬁon, if any, although such use shall be subject to
thenﬂesandregulaﬁonsestablishedbytheAssociaﬁonformhuse;

@ therightoftheAssociaﬁon,inaccmdamewithitsBy—Laws,mchargemsomble
user,admissionmomerfeesmrmeuuofﬂnCommonhopaﬁesandmyﬁcﬂiﬁuideed
memin,hbeingumastoodmmisﬁgmameAsmhﬁonaﬂowsitMMVefeesaMcMges
apply to any Member, guest or lessee;

(e) the right of the Association, in accordance with its By-Laws and subject to the
GenuﬂCwemnB.mpl?,eemyfeawnabhmmicﬁomupontheuseofmeCommoanperﬁu

ingress and egress, inchlding,butnotlimiwdto,thetypesandsizesofthevehiclespermilted
wmﬂnmysaﬁmmm.mcmaﬂmmmwofvehkmmmd
rwtes,andallnecessarytrafﬁcandparkingreguhﬁom. The fact that such restrictions on the
useoftheancessmuusnhanbemommnvethmmehwsofamwwlocdgovanmem

() ﬂ:eﬁghtofﬂnAssociaﬁon,inaccordamewithhsBy-Iaws,toadoptandpubﬁsh
nﬂesandmgﬂaﬁWgwemingmemofmeCommmProperﬁes,mdmewnmmtofMunbm.
their lessees or gucsts, andtoestablishpenalﬁesfortheinﬁ'acﬁonofmhrulenndreglﬂaﬁons;

(8) theﬁghtofﬂ:eDeveloper.orﬂnAssociaﬁoninaccordmcewithitsBy-Laws,m
dedicate or transfer to any public or private utility company, utility or drainage easements on,
over or under any part of the Common Properties;

(h) therightoftbeAssociaﬁon.inaccordancewithimBy-laws,togiveorseﬂaﬂ
or any part of the Common i incmdingaleaseholdintc:est,toanypublicagency,
public authority, public service disn'ict,utilitycompanyorprivatecomemformhpurposes
andmbjectmmhwndiﬁomumaybeagreedmbytheMembeﬂ.pmvidedthatmmhgiﬁ
msalemdewminaﬁmaswthepwposesmasmthecondiﬁommueofshanbeeffecﬁve
uﬂmmhgiﬁ,sﬂemdewrmimﬁonumpurposesandcmmommaﬂbemmoﬁmdbythe
afﬁrmaﬁvevoteofatleasttwo—thi:ﬂs(?.l‘.")ofthetotalmmberofvoteswhichmaybevotedby
auﬂwMembusmgardlmofchss,prweMMandbyproxyuameeﬁngcauedfmmh
purposes, a quorum being present. Notwithstandingtheforegoing,suchavotetogiveorsell
ucoﬁemphmdbymispmgraphshaﬂmtbeeﬁwﬁwwimmnmewﬂuenmnmdmccm
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BMember.solongasﬂxereisaClassBMcmberwithvoﬁngrights.assetforthherein. A true
copyofwchmluﬁonhgeﬁcrwi&awrﬁﬂca&ofthemﬂmofmevotemkenmereonshnﬂ
bemadeandacknowbdgedbyﬂnPresidmthicePresideﬂandSecrehrymAssism

dedicaﬁonmmmferaﬁecﬁngﬂrCommoanperﬁupﬁorwtherecordingthneof. Such
oerﬁﬁcasthaubecomhlsiveevidemeofmthoﬂzaﬁonbytheMembers;

() restrictions and limitations affecting all Property of the Subdivision as set forth
in the General Covenants; and

()] therightsthatothmmayhave,asrefenedtoinSectionl0.0l,tousecertain
Commeon Properties.

Section 10.04 EASEMENTS OF JOINT OWNERS. In those instances where a Lot or
DwellingUnitisownedbytwo(2)ormoreenﬁﬁesorpetsons(whodonothavetherelaﬁonship
ofspouse,pmﬂmmimrchﬂd,omwﬂmomer)mbyauust.mrpomﬁompamhipmany
other form of legal entity, such owners, trust, corporation or partnership or other entity shall
anmaﬂyappointbywriﬁendesignaﬁonone(l)personasthc“PﬁmaryMember". Such Primary
MembershaﬂhawthesameensememijoymmMCommonProperﬁesasMemberswho
own or occupy such Phase Six Property singularly. The remaining Members, fiduciaries,
bemﬁciaries,ofﬁcemorparmen[inammbamtmexceedsix@]shﬂlbeenﬁﬂedm
memeﬂofenjoynnﬂsubjectwmeﬁmhaﬁomsetformmmismchmﬁonintheCommon
Properl:ics,byeachpayingtotheAssociaﬁonannuallyanamMequalwtenpercemuO%)of
ﬂnanm:ﬂassesMchargedagainstﬂ:ePhaseSimepertyowmdbymchpemom, trusts,
partmership, corporation or entity. This provision shall not apply to primary family members
(busband, wife, son, stepson, daughter, step-daughter), subject to a maximum of two (2) primary
families per Dwelling Unit or Lot.

ARTICLE XI

COVENANTS FOR ASSESSMENTS

Section 11.01 CREATION OF THE LIEN £ PER A / :
ASSESSMENTS. EachOwner,exeeptttheveloper.wheﬂmornotitshnllbesoexpres
manyﬂlchdeedoroﬂnrwnveyame,shﬂlbedcemedmwvenMandagreemﬂlﬂnwrms
andpmﬁsiomofmisthraﬁonandwpaymmcDevelopermtheAssociaﬁmaspmvided
below the following: (1) anmual assessments or charges; and (2) special assessments or charges
forﬁepurposessﬂfoﬁhh&isArﬁch,boﬁmchmmemwbeﬁxed,embﬁshedand
collected from time to time as hereinafter provided. The anmual and special assessments shall
beachargenndconﬁmhglhnmﬂnredthSkProperWaMinmmvemenBﬂmemagﬂnst
which each such assessment is made. Each such assessment, together with interest thereon at
amwperanmmequﬂwtenpercemuo%)ﬁommedateofdcﬁnqmmyumﬂmuscwd(mss
waived by the Board), and the costs of collection thereof, including reasonable attorneys’ fees,
shaﬂﬂwbethepersonﬂobﬁgaﬁonofﬁemerofsuchmﬂPhaseSixPropeﬂyatmeﬁme
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when the assessment first becomes due and payable. In the case of co-ownership of a Lot, all
ofmthmebejoiﬁlyandaevmﬂyﬁabhfmhenﬁmmuﬂofﬂnummem
interest, penalties.andcostofoolleetion. If an assessment is not paid within forty-five (45) days
aﬁermed\wdm,mchmmemmumcnbedeﬁnqwmmmmubeaddedwﬂn
ammﬂaspmvidedhereinandapenﬂtyinmammmwbedctermimdanmaﬂybythemard
othecﬂmofmeAsmchﬁmandmisunﬂyappﬁedshﬂlbeaddcdmmhasmmm.and
mrmet.memhﬁmmybﬂngmacﬁmahwagainstmcmpemomﬂy,andthemm
beaddedmthemmﬂofmhassesmemﬂ:eAsmiaﬁon'sacmﬂmomeys'feesand
disbursements related to such action. Intbceventajudgmmisobtained,mhjudgmentshall
mchldemtetestontheassemm“abovepmﬁdedandmwhacmﬂwmselfeesand
disbursements together with the costs of the action. Unless otherwise provided by the Board of

DEVELOPER. Notwithstanding any provision ined herein, until such time that the
DwehperhasmfactcmveyedmmeAswchﬁmanofmeCommoanperﬁcs.mnsessmem
ofanynamreprovidedforhcreinshallbeducandpayabletothebeveloper,itssuccessorsor
uﬁEBS.andaﬂﬁghGhuebyumbﬁshedmbehﬂfofmeAssochﬁm,imhdingaﬂmmedium
eventofdefmﬂtbyanOwner,shaﬂaocruetothebeneﬁtoftheDeveloper. The assessments
leviedbymeAssochﬁmorﬂnDevelopershaubeusedexdusivdyfmmeimpmvemeN,
hndwaphg.mphcememmaimemme,mpah,enbammemenhrgemeMandopmﬁonofﬂw

amenities, roadways, paths, tunncls, boardwalks, bridges, security systems, patrols
aﬁgaﬁ.mudwml.wgmﬁonwml.mwmm&mﬂupurpomwmchm
forﬁebemﬁtomeperUme,immdingCommmProperﬁes,andmpmvideaﬂsewices
whichttheveloperorAssociaﬁonismthoﬁzedtoprovidehereunder; including, but not
lhniwdm,paymmOfmamm.mﬁofhboraMequipmememhnmmldevices,
mateﬁﬂs,mmgemeMmlpervhiommmﬁngandepeﬂyOerinfomaﬁmservices,
mpaymcﬁoflomandmhotberacﬁmasismusarymcarryoutimauﬂmﬂmdmmﬁom.
SwhassesmenBshﬂlmtbeuwdwmaiminmmpairmyPhanSimepenyanelonging
totheAssociaﬁoncompﬂsingaportionoftheCommonPropertics.

Section 11.03 APF f A ASSESSMENT.
amssmﬂ.uutfor&hﬂmmhe&ﬂehereinbehw,anduanmﬂlyhcrasedmmmﬂw
pmvisiomofmmpangmph(c)below,smnbehvicdbymemsochﬁmmbymenweloper
pursuant to Section 11.01. If,however.ﬂ:cBoardofDirectorsoftheAssociaﬁon,bymajority
vote,determimsmatmeimpomMandesunﬂﬂﬂmcﬁonsofmeAsmhﬁmmybepmpeﬂy
ﬁmdedbymmﬂmsmmmmanMsetwtbelow.itmthmchlesserassesmm.
However,whngasﬂnneveloperismgagedinthemvebpmemdpmperﬁeswhichm
mbjeammetemsofthisDechmﬁomﬂnAssociaﬁmmaymtmdueeammlassessmems
belowthosesetommuﬂ)pangraph(n)ofmisSecﬁonwnhmupﬂorwﬁuenwnsemOfﬂn
Developer. Thelevyofmmalassesmcnmlessthanﬂnmaxinnmregularammlassesmenm
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of Directors shall determine that the important and essential functions of the Association cannot
befundedbymhlessermsmenn.meBoardmy,bymjoﬁtym,levympplememﬂ
assessments.

(a) The maximum regular annual assessment shall be the sum determined by the
Board of Directors. The regular anmal assessment from Jamary 1, 1997 through June 30, 1997
is Three Hundred Twenty And No/100 ($320.00) Dollars payable semi-annually. The regular
annual assessment from July 1, 1997 through December 31, 1997 is Four Hundred And No/100
($400.00) Dollars payable semi-annually. A Twenty-Five And No/100 ($25.00) Dollars late
chargeshallbeincludedifanymch-annualpaymentisoverforty—ﬁve(mdaysdelinquent.

()  All assessments charged by the Association shall be rounded to the nearest dollar.

(c¢) From and after Jamuary 1, 1998, the maximum regular annual assessment for

Lots and for Unimproved Lots may be increased, adjusted or reduced from year to

ymbyﬁeerdokaechmofﬂ:eAsmhﬁonasmcmedsofmePhaseSkPropeﬂy,inme
Board’s sole judgment, may require.

Section 11.04 SPE ) SESSMEN 1S R : " AINL
ADDITIONS. In addition to maximum regular anmal assessment authorized by Section
11.03 hereof, the Association may also levy special assessments against the Property Owners
for the following purposes:

.

(a) construction or reconstruction, repair or replacement of capital improvements upon
the Common Properties, including the necessary fixtures and personal property related thereto;

(b)  additions to the Common Properties;
© facilities and equipment required to offer the services authorized herein;

(@ repaymentofanyloanmadebytheAssociaﬁontoenableittoperformtheduﬁes
and functions authorized herein.

ThepropoﬂionofeachspecialassesmeﬂhbepaidbytheOwnenoftheassessabh
PhseSixPropeﬁyshaﬂbeequﬂmmekmspecﬁWproporﬁomofmemﬂumeade
for the assessment year during which such special assessments are levied.

Section 11.05 RESERVE FUNDS. The Association may establish reserve funds from
its anmual assessments to be held in reserve in an interest bearing account or in obligations of
ﬂ:eUnitedStates,StateofAlabama.oranyagencyofeither,orinTriple—Adebt,orinprime
commercialpaperwithamamﬁtyofmtmorethanniqe@)months,asareservefor(a)major
rehabilitation or major repairs, (b) emergency and other repairs required as a resuit of storm,
fire, natural disaster, or other casualty loss, (c) recurring periodic maintenance, and (d) initial
costsofanynewservioetobeperformedhytheAssociaﬁon.
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Notwnhmnhnganythmgmtheforegomgmthecom'ary theanmmlassesmentsprowdedfor
herein shall commence on Jamuary 1, 1997 or when the Plat is recorded, whichever shall first
occur. The annual assessment for the remainder of the year 1997 shall be due and payable on
the date the Lot is purchased.

Section 11.07 DUTIES OF THE BOARD OF DIRECTORS. The Board of Directors
of the Association shall fix the amount of the anmal assessment against each Lot, in accordance
with the assessment schedule as provided hercinabove, and shall at that time direct the
preparation of an index of the properties and assessments applicable thereto which shall be sent
promptly to every Member subject thereto.

The Association shall upon written demand from any Owner at any time furnish to such
Owner liable for any assessment a certificate in writing signed by an officer of the Association,
setting forth whether said assessment has been paid. Such certificate shall be conclusive
evidence against all but the Owner of payment of any assessment therein stated to have been
paid.

Section 11.08 SUBORDINATION OF THE LIEN OF MORTGAGE. The lien of the
assessments provided for herein shall be subordinate to the lien of any mortgage now or
hereafter placed upon the properties subject to assessment; provided, however, that such
subordination shall apply only to the assessments occurring subsequent to the date such mortgage
becomes of record and, provided further, that upon a sale or transfer of such Phase Six Property
pursuant to foreclosure, or any other proceeding or deed in lieu of foreclosure, the title acquired
by the purchaser of such Phase Six Property shall be subject to the lien of such subsequent
assessments.

Section 11.09 EXEMPT PROPERTY. The following property, individuals,
partnerships, or corporations subject to this Declaration shall be exempted from the assessments,
charges and lien created herein:

(a) the Developer and any Lot(s) owned by the Developer (including Wilderness
Areas, if any);

(b) the prantee in conveyances made for the purpose of granting utility and drainage
easements;

(¢) the Common Properties;

(d property which is used in the maintenance and service of facilities within Common
Properties, or by non-profit, governmental or charitable institutions; and

(¢&) Lots owned by approved builders and contractors, as designated by the Developer
in accordance with Section 3.26 of the Declaration, during the calendar year 1997 only.

27-
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Section 11.10 ANNUAL STATEMENTS. The President, Treasurer, or such other
ofﬁoaasmayhaveumodyoftheﬂmdsoftheAssociaﬁon,withinnimty(90)daysafterthe
chseofeachﬁscalyearofmeAsswinﬁon.shaﬂpmpamandexmwgemﬂitemimd
statements as of the close of such fiscal year showing the actual assets and liabilities of the
Association, and a statement of revenues, costs and expenses. The name of any creditor to
which an amount of more than Two Hundred Fifty and No/100 Dollars ($250.00) is owed by
the Association shall be set out in such statement. The Association shall furnish to each Member
ofﬁeAssochﬁonwhomymakearequeﬂthemforhwﬁting.acopyofmchgh&meﬂwﬁhm
thirty (30) days after receipt of such request. Such copies may be furnished to the Member
either in person or by mail.

Section 11.11 ANNUAL BUDGET. The Board of Directors shall cause to be prepared
and make available to all Members at the office of the Association at Jeast sixty (60) days prior
totheﬁrstdayofthefollowingﬁscalyear.abudgetom]ininganticipatndreeeiptsandexpenses
for such fiscal year. The financial books of the Association shall be available for inspection by
all Members at the office of the Association at all reasonable times.

ARTICLE XII

FUNCTIONS OF ASSOCIATION

TheAssociationshallbetownormaintainCommonand
equipment,fmnishings,andimprovementsdevotedthereto. Land included in Common
PmperﬁesshaﬂbeusedinﬂrmanmrsetfoﬂhbymeDeveloperandImmeAsmchﬁon.

Section 12.02 SERVICES. The Association shall be authorized, but not required, to
provide the following services:

(a) employmmtofamanager.anindcpendentconmctor,orsuchothcremployees
as are necessary to perform services for the Association;

{b) cleampandmaimenameofallroadways.madmediansandCommonProperﬁes
wiminmePhaseSimepeﬂyandﬂwaﬂpubﬁcpmperﬁeswhichmlocawdwithinmma
msombhpmﬂmitymthePhaseSixProputymhthatmeirdewﬁomﬁoandaﬁectﬂn
appearanoeofthePhaseSixPropertyasawhole;

(¢©) landscaping and landscape maintenance of roadways, sidewalks, walking and
bicyclepaths,aewssmum,andanyCommoanpaﬁes;

@) lighting of roadways, sidewalks and paths through the Phase Six Property;

(3] insectandpestconﬂ‘oltoﬂ:eextentthatitisnecessaryanddesimble in the
judgmentoftheBoatdofDirectorsoftheAssociaﬁon;
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(3] legal and scientific resources for the improvement of air and water quality within
the Phase Six Property;

(2) construction of improvements on Common Properties as may be required to
provide the services and equipment as authorized in this Article;

(h)  administrative services including but not limited to legal, accounting and financial
services; and communication services informing Members of activities, notice of meetings,
referenda and other matters incident to the above listed services;

(i) Liability and hazard insurance covering improvements and activities on the
CommonPropertios;_

()  water, sewage and any necessary utility services not provided by a public body,
private utility or the Developer;

(k) exercise of any rights reserved by the Developer and transferred by the Developer
to the Association, including but not limited to all rights and functions of the Developer under
the General Covenants; and

()] taking of any and all actions necessary in the discretion of the Board of Directors
to enforce this Declaration and all other covenants and restrictions affecting the properties of the
Association and to perform any of the functions or services delegated to the Association in this
Declaration or other covenants or restrictions or authorized by the Board of Directors.

Section 12.03 REDUCTION OF SERVICES. The Board of Directors of the
Association shall periodically define and list a minimum level of services of the sort described
in Section 12.02 to be furnished by the Association in any given year.

Section 12.04 OBLIGATIONS OF THE ASSQCIATION. The Association shall not
be obligated to carry out or offer any of the functions or services specified by the provisions of
this Article. The functions and services to be carried out or offered by the Association at any
particular time shall be determined by the Board of Directors of the Association or set forth in
the By-Laws, taking into consideration the funds available to the Association and the needs of
the Members of the Association.

Section 12.05 MORTGAGE ANDPLEDGE. The Board of Directors of the Association
shall have the power and authority to mortgage the Phase Six Property of the Association and
to pledge the revenues of the Association as security for loans made to the Association to
perform its authorized functions. The Developer may make loans to the Association, subject to
approval by the Developer of the use to which such loan proceeds will be put and the terms
pursuant to which such loans will be repaid. Notwithstanding anything in this Declaration to
mewmry.theAssmiaﬁonshaﬂmtbeaHOwedmreducemeﬁmimofthemaxinnmmgm
annual assessments at any time there are outstanding any amounts owing the Developer from
loans made by the Developer to the Association.
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Section 12.06 TRANSFER OF AUTHORITY. This Declaration provides the Developer
with various controls and rights, to be exercised (if at all) at the discretion of the Developer.
This Declaration further provides that any of the Developer’s rights and powers set forth herein
may be specifically assigned to the Association. In the event that such powers are assigned of
record to the Association, the Association shall promptly provide for appropriate procedures to
perform its obligations pursuant to the powers transferred to it.

ARTICLE XIII
ARCHITECTURAL CONTROL BY ASSOCIATION

Section 13.01 BOARD. Upon assignment of the architectural control function by the
Developer to the Association, the Association shall appoint an Architectural Review Board
composed of three (3) people, all of whom shall be appointed by the Board of Directors of the
Association. At least one (1) Member of the Association other than the officers, employees or
agents of the Developer shall be a member of the Architectural Review Board. The Board of
DMRofmeMmmUmmyesmbhshﬂnnﬂesofproeedmfortheArchnecmralRewew
Board in connection with the General Covenants.

Section 13.02 ARCHITE RAJ
PROPERTY. UponassxgnmcntbytheDeveloperofarchltecumleonn'olfuncuonstothc
Association with respect to any Lot within the Subdivision, the Architectural Review Board shall
function to ensure compliance with the restrictions set forth herein and shall in all respects with
regard to such Lot succeed to the powers of the Developer with respect to architectural review
and approval. The Architectural Review Board shall have the general rights of enforcement as
set forth in this Declaration, including without limitation the right to enjoin violations.

TheDewbpermayamgnMammchrdmmolﬁ:mumasprowdedmthmDechnuom
including those set forth in Article V, at any time. The Association shall be required to accept
such assignment and comply with the provisions contained in this Declaration. Thereafter, all
architectural control functions of the Developer as provided in this Declaration shall be
performed by the Association.

ARTICLE XIV
AMENDMENT OF DECLARATION .
Section 14.01 AMENDMENT BY DEVELOPER. The Developer reserves the right
unilaterally to amend this Declaration, and to do so at such time, and upon such conditions, in
such form and for such purposes as it, in its sole discretion, shall deem appropriate by preparing

and recording an amendment hereto; provided, however, that this right of unilateral amendment
shall expire after all Lots included herein or hereafter added by Developer pursuant to Section

-30-

2560 194 £E6G0 1SN



2.02 have been sold to Owners other than the Developer, or fifteen (15) years from the date of
the recording of this Declaration, whichever shall first occur, after which time this Declaration
may be amended only in the manner set forth in Section 14.02 below.

Section 14.02 AMENDMENT BY ASSOCJATION.

(8)  After the expiration of the right of the Developer to unilaterally amend this
Declaration as provided in Section 14.01 above, amendments to this Declaration may be
proposedbyeiﬂnr&eBoMofDﬁeﬂonoftheAssmiaﬁonmﬁnguponavo&ofmemjoﬁty
of the Directors, or by an affirmative vote of Members of the Association entitled to vote not
less than a majority of the votes entitled to be cast by all Members, regardless of class, as
provided in the Declaration, the Association’s Articles and By-Laws, whether meeting as
Members or by instrument in writing signed by them. Upon any amendment or amendments
to the Declaration being proposed by the said Board of Directors or Members, such proposed
amendment or amendments shall be transmitted to the President of the Association or, in the
absence of the President, such other officer of the Association, who shall thereupon call a special
meeting of the members of the Association for a date not sooner than twenty (20) days, nor later
than sixty (60) days, from receipt by such officer of the proposed amendment or amendments,
and it shall be the duty of the Secretary of the Association to give each Member written or
pﬁmedmﬁceofmmhspechlmeeﬁng.suﬁngthethneandphcemneof.andmiﬁngthe
proposedamendmcﬂmamedmenmmmawnablydemﬂedfom,whichmﬁceshaﬂbemaﬂed
not less than ten (10) days or more than fifty (50) days before the date set for such special
meeting. Such notice shail be given to any Institutional Mortgagee of record who requests such
notices and provides an address therefor to the Association. If mailed, such notice shall be
deemed to be properly given when deposited in the United States mail, addressed to the Member
at the Member’s mailing address as it appears on the records of the Association, the postage
thereon being prepaid. Any Member may, by written waiver of notice signed by such Member,
waivemwhmﬁee,aﬂmchwaim.whmﬁledmmemordsofﬂnmnﬁm,whﬂherbefom
or after the holding of the meeting, shall be deemed equivalent to the giving of such notice to
such Member. At such special meeting, the amendment or amendments proposed must be
appmvdbytheafﬁmaﬁvevoteofMembemofmeAssociaﬁonenﬁﬂedmvowmtlessthm
two-thirds&IS)ofmemmlmmberofvomswhichmaybevowdbyallofmeMembers,
mgardlessofchss.prmﬂmmpmwﬁedbypmxyatameeﬁngcaﬂedfmmchpumoses.a
quorum being present. Thereupon, such amendment or amendments to the Declaration shall
be transcribed and certified by the President and Secretary of the Association as having been
Myﬂoptedandﬂ:eoﬁginﬂorexwubdmpyofmwhamendmeMMWmee:ﬁﬂed
and executed with the same formalitics as a deed shall be recorded in the Office of the Judge
of Probate of Baldwin County, Alabama, within twenty (20) days from the date on which the
same became effective, such amendment or amendments to specifically refer to the recording
identifying the Declaration. Thereafter, a copy of said amendment or amendments, in the form
inwhichthesmewerephoedofmcord,shaﬂbedeﬁvemdmaﬂoftbemem,bﬂmaﬂing
ordeliveﬂngacopyﬂmofshaﬂmtbeawndiﬁmprecedemmmceﬂecﬁvenﬁsofwh
amendment or amendments. The written vote of any member of the Association shall be

mcognindifmhmemberkmthmendmatmhmeeﬁngmrepmemdmwymoxy,
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provided such written vote is delivered to the Secretary of the Association at or prior to such
meeting.

ARTICLE XV
GENERAL PROVISIONS

Section 15.01 DURATION. All covenants, restrictions, and affirmative obligations set
forth in this Declaration shall ron with the land and shall be binding on all parties and persons
claiming under them specifically including, but not limited to, the successors and assigns, if any,
of the Developer for a period of thirty (30) years from the execution date of the Declaration,
after which time all said covenants shall be automatically extended for successive periods of ten
(10) years each, unless changed in whole or in part by an instrument approved by the affirmative
vote by all of the Members, regardless of class, present or represented by proxy at a meeting
called for such purposes.

Section 15.02 ENFORCEMENT. This Declaration shall be enforceable by the
Association, the Developer, the Architectural Review Board, or any Member of the Association
by a proceeding at law or in equity against any person or persoms violating or attempting to
violate or circumvent any covenant or restriction, either to restrain violation or to recover
damages, and to enforce any lien created by this Declaration. Failure by the Association or any
Member or the Developer to enforce any covenant or restriction herein contained for any period
of time shall in no event be deemed a waiver or estoppel of the right of any of the foregoing to
enforce same thereafter.

Section 15.03 INTERPRETATION. The Board of Directors of the Association shall
have the right to determine all questions arising in connection with this Declaration and to
construe and interpret its provisions, and the determination of the Board shall be final and
binding.

Section 15.04 SEVERABILITY. Should any covenant or restriction herein contained,
or any article, section, subsection, sentence, clause, phrase or term of this Declaration be
declared to be void, invalid, illegal, or unenforceable, for any reason, by the adjudication of any
court or other tribunal having jurisdiction over the parties hereto and the subject matter hereof,
such judgment shall in no way affect the other provisions hereof which are hereby declared to
be severable and which shall remain in full force and effect.

Section 15.05 AUTHORIZED ACTION. All actions which the Association is allowed
to take under this instrument shall be authorized actions of the Association in the manner
provided for in the Articles and By-Laws of the Association, unless the terms of this instrument

Section 15.06 NOTICE. Any notice required to be sent to any Member under the
provisions of this Declaration shall be deemed to have been properly sent, and notice thereby
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givemwhmmﬂcd.wﬂhmeproperngeafﬁxed.wmeaddressofmhMembuappwﬁng
on the Association’s Membership list not less than thirty (30) days prior to the date of the
meeting at which any proposed action is to be considered. Notice to one or more co-Owners
or co-tenants of a Lot shall be considered notice to all co-Owners. It shall be the obligation of
every Member to immediately notify the Secretary of the Association in writing of any change
of address. Any person who becomes a Member following the first day of the calendar month
in which said notice is mailed shall be deemed to have been given notice if notice was given to
the Member’s predecessor in title.

Section 15.07 LIMITED LIABILITY. In connection with all reviews, acceptances,
hspecﬁom,pamissiom,mnsmﬁmmquiredappmvﬂsbymﬂomﬂnDevelopermnﬁmphwd
under this Declaration, the Developer shall not be liable to an Owner or to any other person on
account of any claim, liability, damage or expense suffered or incurred by or threatened against
an Owner or such other person and arising out of or in any way relating to the subject matter
of any such review, acceptance, inspection, permission, consent, or required approval, whether
given, granted, or withheld.

Section 15.08 TERMINATION OF ASSOCIATION. In the event that this Declaration
is declared to be void, invalid, illegal, or unenforceable in its entirety, or in such a significant
manner that the Association is not able to function substantially as contemplated by the terms
hereof, for any reason, by the adjudication of any coutt or other tribunal having jurisdiction over
mcparﬁuheraoandthcmbjectmuerhueof.miftheMmbenoftheAsmciaﬁmshmﬂd
vote not to renew and extend this Declaration as provided for herein, all Common Properties
owmdbyﬂmAssmiaﬁonnmhﬁmeshaﬂbemsfmedmaTmsEeappoimedbytheChuﬁt
Court of Baldwin County, Alabama, which Trustee shall own and operate said Common
Properties for the use and benefit of Owners within the Phase Six Property as set forth below:

(a) Each Owner of any Lot shall be subject to an annual assessment which shall be
paid by the Owner to the Trustee. The amount of such annual assessment and its due date shall
be determined by the Trustee, in accordance with the provisions of Article XI.

(b) TheTmsteeshaﬂberequiredwusetheﬁmdscoﬂectedasanmalassessmemsfor
meopemﬁomminEname,mpairandupkeepofmeCommoanperﬁesaspmvidedmmis
Declaration. The Trustee may charge as part of the cost of such functions the reasonable value
of its services in carrying out the duties herein provided. The Trustee shall not have the
obligation to provide for the operation, maintenance, repair and upkeep of the Common
Properﬁesomethefundspmvidedbytheanmalasmsmﬂshavebeenexhausted.

Deduaﬁmshﬂlnotapplmaﬁeﬂmyoﬂmpmpeﬂyownedbythcmveloperorlocmd
adjaceﬂmenﬁguousmmePhaseSixPropenywhichisnMspeciﬁmﬂymbjwwdwmis
DechmﬁonbytheDeveloperbywﬁmeninMrecordedinthePublicReeords.
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Section 15.10 ADDITIONAL RESTRICTIONS. The Developer hereby reserves the
ringaddaddiﬁonﬂmsuicﬁvemvmminmeﬁlumwhichmyapplymmyporﬁonofﬂm
Phase Six Property which has not been conveyed by the Developer to any graniee.

Section 15.11 SUCCESSORS TO DEVELOPER. The Developer reserves the right to
mignmchsmchﬁonmmmyomerenﬁtyanyofitsﬁghBOrfumﬁommvedinthese
Covenants inchuding, but not limited to, its rights to approve (or disapprove) plans and
speciﬁcaﬁomofproposedimpmvmenﬂ,iﬂﬂgﬂhmendﬁisbechmﬁm,mdiﬂﬂghﬂof
enforcement.

Section 15.12 CAPTIONS. The captions in this Declaration are for convenience only
and are not a part of this Declaration and do not in any way limit or amplify the terms and
provisions of this Declaration.

Section 15.13 CONFLICTING TERMS OR PROVISIONS. To the extent that any of
the terms of the Original or Amended Declaration conflict with the terms or provisions of this
Fifth Supplemental Declaration, then the terms of this Fifth Supplemental Declaration shall
control and such provisions shall be complied with.
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INWTTNESSWHEREOF.theparﬁcshcremhaveemamdﬂnsepresemsmthedﬂes
ofﬂnkacknowledgmemmaombeeﬁecﬁveasofthedamﬁrstsetformwove.

STATE OF ALABAMA

* county of aldlumm.

I,meundnsigmdmmoﬂty,aNomryPubﬁcinandforsaidCouMyinsaidSm,hemby
cerﬁfymatJ.RICHARDnﬂLLER,m,whosenamcquidedeMERCREEKLAND
CO.,INC.,anAlabamacorpomﬁon,issignndtotheforegoinginsmmeﬂandwhoisknown
to me, acknow]edgedbeforemeonthisdayﬂmt.beinginfomedoftheconwntsofthe

imuumem,he.asmchoﬂioerandwhhfuﬂmnhoﬁty,execuwdmemvohmrﬂyfmaMu
the act of said corporation.

Given under my hand this the ~ ST Ldsy of _ YV 2.4 _ 4 %

£650%n
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STATE OF

ooy or e duuani

I, the undersigned authority, a Notary Public in and for said County in said State, hercby
eerﬁfythatW.ALLENCOX,whosemmeuSecremry-TreasmerofTMERCREEKLAND
CO.,INC..anAlabamacorpomﬁon,issignedmthefomgoinginsttumentandwhoiskmwn
to me, acknowledgedbefommeontbisdaythat,beinginfomedoftheconﬁentsofthe
Msuumcm,he,umchoﬁimandwﬂhﬂmmm,exmwdmemvomﬂlyforandas
the act of said corporation.

Given under my hand this the < 5Z#_day of
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CONSENTED TO AND ACKNOWLEDGED by Regions Bank, a state banking corporation,
as mortgagee.

REGIONS BANK,
a state banking corporation

STATE OF ALABAMA
COUNTY OF MOBILE

I.ﬂnmdmignedNomyPubﬁcinandforsaidSmwandem,herebycerﬁfythat
STEPHEN J. DAVITT, JR., whose name as Vice President of REGIONS BANK, a state
bankingeorpomﬁon,issignedmﬂnfomgoinginsmm.andwhoiskmwntome,
acknowledgedbefommemmisdaythanbeingmfomedofmeconﬁemdmemmm.

he
umchofﬁeerandwhhmnmmorhy,executedthesamcwmmﬁlyfmandumeactofsaid
corporation on the day same bears date.

GIVEN under my hand and official seal on this the-S2ky of
1997.

‘.‘- U B ‘_\.:J _"E:'

A
k)
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